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Abstract
From a case of beds waiting for patients to a paradigm shift of patients waiting for beds. This is the new reality many
countries around the world have been forced to contend with. The novel coronavirus is not just snuffing life out of
people. It is also destroying livelihoods, relationships etc. The virus has indeed inflicted an unprecedented magnitude
of damage on the globe.

Flowing from the aforementioned, the question that has continued to spark burgeoning interest in the minds of many is:
can China be held culpable for the spread of the contagion? This paper takes the stand that though there might be a
possibility that China didn’t create the coronavirus intentionally; its malfeasance has certainly led to the spread of the
global contagion. Specifically, the Chinese government appears to be complicit in failing to communicate timely
information to the international community and relevant authority (the World Health Organization).
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1.

Introduction

China is infamous for playing host to a lot of viruses such as bird flu, the SARS epidemic and now, the novel coronavirus
pandemic1The first identified case of the Coronavirus was recorded within the region2 Since then, the virus has embarked on an
international quest to locate, hegemonize and destroy new host bodies. As at 16 September, 2020, the World Health Organization
(W.H.O) reported that over 931,000 people around the globe had lost their lives to the virus with over 29 million people infected
with the virus3 thereby running the risk of losing their lives.
There have been allegations pertaining to secrecy on China’s path4 and in addition to this, back and forth dialectics bordering around
the culpability of China under international law. While it seems like history keeps unspooling in a continuous playback loop, one
thing is uncontestable; public health emergencies of international concern (PHEIC) ought to be handled transparently; devoid of
political manipulations.
The letters of the laws regulating global health seem to have generated a lot of controversy in recent times so, an inquest into the
applicability of the concerned laws would suffice.

2.

Potential Dialectics that may Emerge from Extant International Legal and Regulatory Frameworks

2.1.

International Health Regulations and World Health Organization Constitution

The regulation of global health is built on the tenets of the Public International Law5 To that extent, the International Health
Regulations(IHR) (originally adopted in 1969 and revised in 2005) is a binding regulatory instrument that governs its 196 State
signatories6 This agreement mandates States to detect, assess and report international health threats or outbreaks as well as
implement core capacities designed to facilitate responses to national disease outbreak7 In view of this, sequel to the 2005 revision,
countries are now mandated to detect, access and report specific viral outbreaks8 including novel ones such as the coronavirus.
China has been portrayed as the “patient zero” that facilitated the contamination of the globe because the first “confirmed” case was
discovered in Wuhan, China.9 Flowing from this allegation, questions of corrective justice arise. There have however been debates
by a myriad of individuals and institutions. For instance, it has been submitted that although covid-19 was first confirmed in China,
it does not necessarily mean it originated there 10 In addition to this, in a statement released by the Chinese Foreign Ministry, it
opined that China is also a victim and not a culprit11 While we may be tempted to marvel at the ingenuity of these submissions, it is
imperative to have a better insight at the letters of the IHR.
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A combined reading of Articles 6 and 7 of the International Health Regulations clearly mandates countries, to report all events
which may constitute public health emergency of international concern to the World Health Organization (W.H.O) within 24 hours,
sequel to the assessment of events occurring within the concerned territory12 It is on record that the first confirmed case, Wei Guixian
was admitted into the Wuhan Hospital on December 16, 201913 By December 27, 2019, the Wuhan Health officials were informed
that the cause of the illness was coronavirus.14 They however chose to hold on to the information and only informed the W.H.O of
the true nature of the virus on January 2115; several weeks later. This is clearly outside the 24 hour window created by the
aforementioned regulation. This is why China has also been accused of censoring and withholding vital information at the early
stage of the outbreak16 In addition to this, China also rejected several offers from the W.H.O thereby complicating matters17
It is also sacrosanct to mention the provision of Article 43 of the International Health Regulations which mandates States to provide
adequate health measures in response to the public health emergency. Considering the nature of transmission of the virus from
carriers, a recommended health measure at the time would have been to seal the Chinese international borders. China didn’t
implement this until the closing days of January18
Safe to say that China is bound by the provisions of the IHR as it became a party on the 15th of June 2007 and pursuant to Article
22 of the World Health Organization Constitution, it was entered into force on the aforementioned date 19
State parties to the IHR may try to claim violations of the International Health Regulations against China through Articles 21 and
22 of the World Health Organization Constitution. Article 21 enables the W.H.O to adopt regulations like the IHR and Article 22
provides that regulations adopted pursuant to Article 21 shall come into force for member States after due notice has been given to
the concerned parties.20
From the following, a counterargument on the applicability of the IHR may surface. China specifically, may raise a counterargument
that in the light of the aforementioned articles, it supposed and alleged contravention of the provisions of the IHR flowing from
Articles 21 and 22 of the W.H.O Constitution concerns only the interpretation or application of the W.H.O Constitution and not a
breach of the provisions of the IHR.21
A rebuttal to this counterargument however would be that the aforementioned articles concern only the WHO’s authority to adopt
regulations and the process of these regulations coming into force and as such, has nothing to do with China’s legal obligation to
comply with the IHR22 specifically, Articles 6,7 and 43 of the International Health Regulations.
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It should be on record that although the IHR is binding on its signatories with the inclusion of China, the W.H.O cannot, of its own
accord, maintain an enforcement action against any nation for contravention of the IHR 23. Owing to this, the W.H.O has to walk a
diplomatic tightrope and this has led to low compliance with regards to obligations imposed on State parties.
3.2 International Human Rights Law
The International Bill of Human Rights is an internationally recognized set of norms that among other things impose obligations on
States to respond to outbreaks of epidemics. China as a State party to the International Covenant on Civil and Political Rights
(ICCPR) has a set of core obligations to eliminate pandemics24and to take appropriate measures to address and curb life-threatening
diseases25 as facets of the obligation to preserve the sanctity of life. While their efforts geared towards curbing the pandemic thus
far are indeed commendable, one cannot help but revisit the challenge of the initial delay with regards to its obligation to report as
highlighted above.
In addition to the aforementioned, zeroing down to health related obligations within the context of international human rights law,
China, under the International Covenant on Economic Social and Cultural Rights has a duty to address problems of diseases
transmissible beyond borders26 and make efforts to control epidemics by making use of relevant technologies, improving
surveillance among other things27 The country has satisfied the requirements here by shifting to online medical platforms for routine
care and using the 5G platform to support rural response operations28
3.3 International Criminal Law
This realm is overseen by the International Criminal Court (ICC) which is established by the Rome Statue. Article 7 of the Rome
Statute deals with widespread systemic attack with the connivance of governmental apparatus. Flowing from this provision, it seems
like the Chinese government may be held culpable29 but there are several intricate limitations. Primarily, the Chinese government
is not a party to the Rome Statute 30 China can however voluntarily submit itself to the ICC for investigation and assessment of
culpability but this is unlikely.
On the flip side, by virtue of Article 13 of the Rome Statute, the United Nations Security Council can refer a matter involving nonState members to the ICC however, China being a permanent member of that Council, enjoys veto power31 so, exploring this path
would certainly be a fruitless enterprise32
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3.4 General International Law
Finally, with regards to general international law, there is an obligation imposed on States by Article 18 of the Vienna Convention
on the Law of Treaties33 not to defeat the objective or aim of a treaty. It may be safe to draw a conclusion that China has defeated
the objective of the World Health Organization Constitution. In Article 1 of the W.H.O Constitution,34 the listed objective is the
attainment of the highest level of health by all peoples. This argument is premised on all the aforementioned allegations (pertaining
to late report) against China as well as several other allegations such as China’s attempt to block discussions on COVID -19 at the
Security Council’s meeting35
4.0.

Case Laws and Core Uncodified International Law Principles

4.1 Harm Principle and its Nexus to State Responsibility
The Trail Smelter Arbitration36 laid the foundation for the establishment of a revolutionary concept relating to trans-boundary
damages i.e. the harm principle which holds that the actions of a State should only be limited to prevent harm to other States37
Indeed, while this case relates to International Environmental Law; its principles may extend to the context of response to
pandemics38
This principle was reiterated in the Corfu Channel case (1949)39 In that case, the court held that no State may “knowingly allow its
territory to be used for acts contrary to the rights of other States”. China had the obligation to ensure that the virus did not infringe
on the rights of other countries40
Where harmful or wrongful acts are committed by public servants acting in official capacity, those acts are attributable to the State41
Noteworthy is the provision of Article 2 of the Draft Articles on Responsibilities of States for Internationally Wrongful Acts
(ARSIWA) 2001 which defines “wrongful acts” as those that can be attributed to the state as well as constitute a breach of
international obligation. After the discovery of the virus, responsibility flowed from local Wuhan authorities 42 to President Xi43 as
they were all in the loop on the situationbut failed to communicate with the stipulated time frame 44 These are all public servants
functioning in multiple organs and strata of the State hence, their conduct may be attributable to China 45 This underscores State
responsibility and international law is founded on the tenets of State practice.
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4.2. Due Diligence Principle
According to Black’s Law Dictionary, it is a measure of prudence as is properly to be expected from, and ordinarily exercised by, a
reasonable and prudent man under particular circumstances; not measured by any fixed standard, but depending on the unique facts
of the special case46
The question that arises at this juncture is: did China do due diligence to curb the outbreak, i.e. did it identify the risks and potential
harm that the virus posed and do its best to curb the spread? The IHR imposes a number of due diligence obligations on States such
as the creation and maintenance of the capacity to deal with a pandemic and obligations to inform the W.H.O and the international
community, collaborate with States and cooperate with the W.H.O to the extent possible as highlighted hitherto 47
From the perspective of substantive law, the prior poser seems to totally disfavor China however, procedural law and admissibility
of adduced evidence may qualify the relevance of the argument. A potential counterargument in favor of China may be the need for
States to prove causation48 There must have been an indispensable link of causation between the antecedent (the failure to report)
and the consequence (the spread), so that the two may not merely be connected in time by a relation of simple contiguity49Basically,
is China’s failure to report directly connected to the spread?
The United States of America has been a major antagonist of the Chinese government on matters pertaining to the pandemic50 In
the event that they institute an action against China, a counterargument may be the fact that the White House was sluggish in its
response to the pandemic51 This obviously contravenes the duty of a State to protect the people within its territory from the pandemic
and as such, is subpar with the requirements of due diligence 52 It may then shift the burden of proof to the plaintiff.
4.3 Pacta Sunt Sevanda Principle
This is a Latin maxim that denotes agreements must be kept. In the context of international law and agreements, it means that every
treaty in force is binding upon the State parties to it and must be performed by them in good faith.53 China is bound by the provisions
of the IHR, an agreement it acceded to in 200754 as aforementioned. Failure to comply with the provisions of the agreementadopted
by members of the World Health Organization is a contravention to the provisions of the aforementioned regulation55

5.0.

Conclusion

While this paper envisages the likelihood of China’s culpability owing to the fact that the sovereign State has been portrayed as
patient zero and it has an obligation under the ICCPR to eliminate pandemics geared towards bolstering the sanctity of human life,
which it failed to fulfill, it is highly unlikely for culpability to lie in a criminal action as this is subject to the whims and caprices of
China, being a member of the United Nations Security Council.

46
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This paper concludes by stating that although litigation within the precinct of civil liability at the international level may be a potent
tool in the diplomatic arsenal of States going up against China, practical realities highlighted hitherto and the extant international
legal framework limit potential liability arising from the coronavirus contagion that may accrue to China.
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