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Abstract 

 

Thomas Hobbes’ Social Contract Theory, in the context of international law, explains the significance of checks on the 

actions and omissions of sovereign states by legal principles mutually acceded to. This philosophical backdrop stands 

out for its overwhelming emphasis on the enthusiastic submission of sovereign states to legal obligations and their legal 

responsibility in cases of breach. The world currently embattles the COVID-19 pandemic and its attendant disruptions. 

Reinvigorated by the concealment of critical information by the Chinese government, there have been attempts to 

attribute a legal responsibility to China for several wrongful acts which largely limited the capacity of other nations to 

inhibit the spread of the virus. Considering China’s legal obligations under relevant international law and critically 

examining whether China was in breach of her obligations, this article provides theoretical support for China’s liability 

while illustrating the practical loopholes in legally enforcing responsibility on the world power. 
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1. Introduction 

On the 8th of December 2019, while the world commemorated the decisive entry of the USA into World War II, the western pacific 

was caught up in an entirely different episode – authorities in Wuhan, the capital of China’s Hubei province had just recorded the 

world’s index case of the severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2).1 Arguably the worst global crisis of the 

21st Century, the Coronavirus pandemic which started as reports of a pneumonia cluster from a Wuhan seafood market has spread 

to 188 countries, infecting 15 million and causing the deaths of over 600,000 people2while heralding a looming global recession 

and the loss of trillions of dollars in revenue.3 The far-reaching effect of the virus is inextricably linked to the increase in effortless 

globetrotting, the interconnectedness of the world’s trade system, and the unpreparedness of medical infrastructures for a health 

catastrophe of this magnitude. 

The world is however grappling with the perception that things could have been different, that the human costs could have been 

averted, the economic downturn prevented, and the social disruptions avoided had China’s response been different. From the 8th of 

December, it would take China another twenty-three days to report the outbreak to the World Health Organization (WHO) and a 

delay until New Year’s Day to close the Wuhan seafood market where the virus allegedly originated from.4 Despite reports of proof 

of human to human transmission as early as 9th January 2020,5 the Chinese authorities would only acknowledge this on the 20th of 

January, the same day Xi Jinping, China’s head of government, issued the regime’s first statement on the outbreak of COVID-19 to 

the world.6 

In the interim, Dr. Li Wenliang, a Chinese doctor who, on December 30, had circulated a note to his colleagues on the possibility 

of an outbreak bearing close similarities to the SARS-CoV-1 – an epidemic which almost brought the world to its knees between 

2002 and 2004 – was reprimanded by the Chinese Communist government and forced to sign a statement that he had spread 

disruptive rumours.7 China had also suppressed information on the vulnerability of health workers to the disease until its report on 

February 14 which disclosed the infection of 1700 health workers with other reports stating that China refused “epidemic 

investigation” aid proposals by the WHO and the US Centre for Disease Control in January and February respectively.8 Citizens of 

the world need not be Einsteins to realize that China engulfed itself in a pool of politically accentuated secrecy while it attempted 

to salvage its local order at the expense of global health.  

While the exact facts are disputed and unclear, this essay will examine China’s culpability under the widely held assumptions that 

the virus originated from China and that the government of the Asian power intentionally failed to promptly disclose its findings 

and experience with the virus. Constructed upon the reputable notion that a legal liability only arises where a wrongful act causes 

harm, this essay will analyze the convergence point between the obligations China owes under international law, and whether its 

omissions amount to an internationally wrongful act required to ground culpability. 

                                                           
1World Health Organization. 2020. China Joint Mission on COVID-19 [online] Available at: https://www.who.int/docs/default-source/coronaviruse/who-china-joint-

mission-on-covid-19-final-report.pdf  [Accessed 20 July 2020]. 
2BBC News. 2020. Where are the World's Coronavirus Hotspots? [online] Available at: https://www.bbc.com/news/world-51235105 [Accessed 23 July 2020]. 
3World Bank. 2020. The Global Economic Outlook During The COVID-19 Pandemic: A Changed World. [online] Available at: 

https://www.worldbank.org/en/news/feature/2020/06/08/the-global-economic-outlook-during-the-covid-19-pandemic-a-changed-world [Accessed 21 July 2020]. 
4Kraska, J., 2020. China Is Legally Responsible For COVID-19 Damage and Claims Could Be In The Trillions - War On The Rocks. [online] War on the Rocks. 

Available at: https://warontherocks.com/2020/03/china-is-legally-responsible-for-covid-19-damage-and-claims-could-be-in-the-trillions/  [Accessed 22 July 2020]. 
5ibid 
6ibid 
7 Henderson, M., Mendoza, A., Foxall, A., Rogers, J. and Armstrong, S. 2020. Coronavirus Compensation? Assessing China’s Potential Culpability and Avenues of 

Legal Response. Henry Jackson Society. [Accessed 20 July 2020]. 
8Singh, N. and Tiwary, A., 2020. Obligation of China Under International Law with Respect To Covid 19. [online] Modern Diplomacy. Available at: 

https://moderndiplomacy.eu/2020/04/23/obligation-of-china-under-international-law-with-respect-to-covid-19/ [Accessed 21 July 2020]. 

https://www.who.int/docs/default-source/coronaviruse/who-china-joint-mission-on-covid-19-final-report.pdf
https://www.who.int/docs/default-source/coronaviruse/who-china-joint-mission-on-covid-19-final-report.pdf
https://www.bbc.com/news/world-51235105
https://www.worldbank.org/en/news/feature/2020/06/08/the-global-economic-outlook-during-the-covid-19-pandemic-a-changed-world
https://warontherocks.com/2020/03/china-is-legally-responsible-for-covid-19-damage-and-claims-could-be-in-the-trillions/
https://moderndiplomacy.eu/2020/04/23/obligation-of-china-under-international-law-with-respect-to-covid-19/
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2. China’s Responsibility for COVID-19 under International Law 

2.1. The ILC Articles on Responsibility of States for Internationally Wrongful Acts 

Principal to this discourse, Article 1 of the International Law Commission’s Articles on Responsibility of States for Internationally 

Wrongful Acts (Draft Articles)9 established that the international responsibility of a state is only invoked by an internationally 

wrongful act. For the avoidance of doubt, the Draft Articles go on to explain in Article 2 that an internationally wrongful act must, 

on one hand, be attributable to the state under international law and on the other hand, must constitute a breach of the state’s 

international obligations. In assessing the principle of attributability, it must be proven beyond reasonable doubt that the state, 

through an act or omission, was responsible for a wrongful act. Flowing from the extant jurisprudence, Article 4 of the Draft Articles 

expound that attributability could be imputed to states by the acts or omissions committed by persons or entities exercising political 

power in any organ of the government. 

Flowing from the above, an affirmative response will attend questions on whether a wrongful act – assuming the current 

circumstances are considered one – is attributable to China. The justifications to this conclusion are not farfetched: China's central 

government had condoned the secrecy of its regional government. Particularly, as the crisis gained more traction, the nation's 

supreme leader became complicit in the dangerous politics of non-disclosure and non-cooperation to combat the spread of the 

virus.10 Without a doubt, the Chinese government through its omissions ticked the box of attributability.  

Shifting the focus to the second requirement under Article 2 of the Draft Articles, an internationally wrongful act must be a breach 

of a state’s obligation under international law. This would require an assessment of China’s obligations under international 

agreements and norms ranging from public health law to international environmental law. As global health crises are not a new 

phenomenon, international law has sought to keep up the pace with the world's development and prevent or cushion the effects of 

exigencies. For this reason, in 2005, 194 nations under the auspices of the World Health Assembly adopted a revision of the 

International Health Regulations (IHR)11 which, ironically, was put in place as a response to China's concealment of facts during 

the SARS-CoV-1 pandemic at the time. 

2.2. The International Health Regulations 

The legally binding provisions of the IHR obligated states to provide timely, detailed, and accurate information about public health 

emergencies and to cooperate with the WHO in assessing the risks posed by pathogenic microorganisms. Specifically, under Article 

6 of the IHR, affected states were not merely required to notify the WHO of all events of international health concern within 24 

hours but also owed the obligation to continuously communicate available information to relevant quarters. Thus, it becomes 

apparent that the omissions of China, especially the time lapse between the existence of significant information and the 

communication of same to the WHO was a breach of China's international obligations under the IHR. The fulfillment of the 

requirements of the Draft Articles pins down China's culpability under principles of public health law, without more. 

 

 

                                                           
9International Law Commission. 2001. Draft Articles on Responsibility of States for Internationally Wrongful Acts, Supplement No. 10 (A/56/10), chp.IV.E.1. 

Available at: https://www.refworld.org/docid/3ddb8f804.html [Accessed 20 July 2020]. 
10Op cit. 7 
11World Health Assembly. 2006. International Health Regulations (2005). Geneva: World Health Organization. Available at http://site.ebrary.com/id/10161481 

[Accessed 21 July 2020]. 

https://www.refworld.org/docid/3ddb8f804.html
http://site.ebrary.com/id/10161481
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However, perfect consideration must be given to the fact that laws at any level are not cast in stone and may be subject to exceptions 

or plagued by diverse interpretations. Contextualizing this notion, it may be argued in favour of China that the coronavirus was 

novel, and its potential impacts were unascertainable at such an early instance. Moreover, nations are only obliged to report health  

emergencies of international concern. The IHR interprets public health emergency of international concern as one which poses the 

risk of spread to other states. As of December, the 31st when China first notified the WHO, there were only 44 reported cases of 

what was suspected to be pneumonia.12 

Based on the decision instrument outlined under Annex II of the IHR, 44 cases of pneumonia without any deaths, reports of spread 

to other provinces, or unusual consequences may not have satisfied the conditions to be considered a public health emergency of 

international concern. Moreover, seeing that the facts in issue are unclear, it may be hard to exclusively determine China's continued 

reporting of events. The WHO Director-General, Tedros Adhanom Ghebreyesus, in fact, acclaimed China's response as transparent 

and impressive.13 

Prima facie, the above arguments may seem to exclude China's responsibility. However, it merely amounts to a cherry-picking of 

the relevant facts. China, despite witnessing a 1352.3% rise in the number of cases in less than a month, refused to undertake 

prescribed lockdown measures in Wuhan until January 23.14 The failure to accede to assistance requests of the WHO and the US 

Centre for Disease Control – as required under Article 6 of the IHR – and primarily, its delay in reporting the adverse effect on 

health workers – an unusual event which required notification under Annex II of the IHR – compounded China's responsibility.  

2.3. Customary International Environmental Law – The “No-Harm” Principle 

China’s culpability can also be analyzed through the lens of customary international environmental law. The “no-harm” principle 

of environmental law as construed by the Trail Smelter Arbitration Panel set a standard for the obligation of nations to prevent the 

use of their territory to cause transboundary harm originating from that territory.15 China had failed to lock its borders, after the 

threat of transboundary spread became apparent, for a substantial period. This omission, followed by actual harm, renders China 

culpable under customary international environmental law. A consideration of the breach of the IHR and the "no-harm" principle, 

foregrounds without reasonable doubt that China is internationally responsible for the spread of the pandemic. 

 

3. Practical Difficulties in Enforcing China's International Responsibility 

Having made a case for China's culpability, practical considerations must be taken regarding the viability of international measures 

against China. After all, liability without requital is as good as immunity. First off, the IHR under which China's responsibility is 

proven does not provide remedies for a breach of the obligations and this beclouds the forms of remedy affected states may be 

entitled to. While the Draft Articles of the ILC prescribes reparation as the most appropriate remedy for China's internationally 

wrongful act, it is uncertain what adjudicatory panel can award such remedy to affected states. The IHR requires disputes arising  

                                                           
12World Health Organization. 2020. China Joint Mission on COVID-19 [online] Available at: https://www.who.int/docs/default-source/coronaviruse/who-china-

joint-mission-on-covid-19-final-report.pdf  [Accessed 20 July 2020]. 
13The Star Online. 2020. WHO Chief: China's Experience In Forcing Down Covid-19 Cases "Impressive" [online] Available at 

https://www.thestar.com.my/news/regional/2020/03/11/who-chief-china039s-experience-in-forcing-down-covid-19-cases-impressive [Accessed 22 July 2020]. 
14 BBC News. 2020. Lockdowns rise as China tries to control virus. [online]. Available at https://www.bbc.com/news/world-asia-china-51217455 [Accessed 23 

July 2020]. 
15Syali, M. and Tiwary, A., 2020. Affixing China’s Liability For COVID-19 Spread. [online] Modern Diplomacy. Available at: 

https://moderndiplomacy.eu/2020/03/31/affixing-chinas-liability-for-covid-19-spread/  [Accessed 22 July 2020]. 

https://www.who.int/docs/default-source/coronaviruse/who-china-joint-mission-on-covid-19-final-report.pdf
https://www.who.int/docs/default-source/coronaviruse/who-china-joint-mission-on-covid-19-final-report.pdf
https://www.thestar.com.my/news/regional/2020/03/11/who-chief-china039s-experience-in-forcing-down-covid-19-cases-impressive
https://www.bbc.com/news/world-asia-china-51217455
https://moderndiplomacy.eu/2020/03/31/affixing-chinas-liability-for-covid-19-spread/
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from its provisions to be settled by mediation and conciliation,16 however, the prospects are very bleak given China's track record 

of systematically avoiding international means of arbitration.17 

Furthermore, the WHO under its Constitution has the power to refer disputes to the International Court of Justice.18 Albeit, this is 

limited as no state can be subject to the ICJ's jurisdiction without the state's consent.19 It is also noteworthy that the Security Council 

is also limited in the remedies it can provide against China. This is predicated upon China's membership of the council and its right 

to veto resolutions of the council. Moving forward, China is not a party to the Rome Statute and may not subject itself to the 

jurisdiction of the International Criminal Court for possible crimes against humanity, even if referred by the UN Security Council 

The principle of sovereign immunity also renders impossible the seeking of remedies in national courts. 

Ranking lastly in the options of viable remedies are countermeasures. Countermeasures, best understood as forms of reprisals 

excluding force, could be characterized by other nations avoiding their international obligations to China. This remedy is marked 

by one significant pitfall – China's status as a world political and economic power. China stands as the world's second-largest 

economy – contributing a remarkable 18.68% to the global GDP20 – and Africa's largest creditor.21 Unsurprisingly, Horn et al. in 

their article published in the Harvard Business Review, reports that China has lent over 150 nations an outrageous sum of 1.5 trillion 

USD, surpassing by far the credit profile of the World Bank and the International Monetary Fund.22 At the onset of the COVID-19 

pandemic, China had undertaken debt diplomatic actions including promises to write-off debts or grant debt reliefs to nations 

struggling to pay, owing to the economic effects of the pandemic.23Will these nations be willing to take countermeasures against 

China? Most unlikely! 

 

4. Conclusion 

Three hundred and ninety-five years after Hugo Grotius, the father of international law, advocated for an international society where 

states are bound by imperatives of law, the world still struggles with experiencing international law as real law. To exacerbate these 

woes, the struggle against the COVID-19 pandemic has no end in sight. While the culpability of China has indisputably been 

established, the absence of viable methods through which victim-states can obtain remedies for the internationally wrongful act 

stultifies the entire essence of the rules of international law. In the meantime, the world should direct its intellectual, technological, 

and economic resources to combating the coronavirus. When it recovers, the world must put in place efficient and effective 

enforcement procedures against wrongful acts by world powers or as well do away, entirely, with the concept of international 

responsibility. 

                                                           
16 Article 56, International Health Regulations (2005). Op cit. 
17Hong Kong Free Press HKFP. 2020. Coronavirus: International Law Offers A Way Of Holding China Accountable | Hong Kong Free Press HKFP. [online] 

Available at: https://hongkongfp.com/2020/04/23/coronavirus-international-law-offers-a-way-of-holding-china-accountable/  [Accessed 21 July 2020]. 
18 Article 75, World Health Organization Constitution (1946). Available at https://www.who.int/governance/eb/who_constitution_en.pdf#page=17 [Accessed 21 

July 2020]. 
19 International Court of Justice. Basis of the Court’s Jurisdiction | International Court Of Justice. [online] Available at https://www.icj-cij.org/en/basis-of-

jurisdiction [Accessed 22 July 2020]. 
20Statista. 2020. China: Share of Global Gross Domestic Product 2012-2024 | Statista. [online] Available at https://www.statista.com/statistics/270439/chinas-share-

of-global-gross-domestic-product-gdp/  [Accessed 23 July 2020] 
21Aljazeera.com. 2020. China Is Africa's Top Creditor, But Will It Lead Debt Relief?' [online] Available at https://www.aljazeera.com/ajimpact/china-africa-top-

creditor-lead-debt-relief-200413140129629.html [Accessed 23 July 2020]. 
22Horn S, Reinhart C, and Trebesch C. 2020. How Much Money Does the World Owe China? [online] Harvard Business Review. Available at 

https://hbr.org/2020/02/how-much-money-does-the-world-owe-china [Accessed 23 July 2020]. 
23He L. 2020. China Is Promising To Write Off Some Loans To Africa. It May Just Be A Drop In The Ocean [online] CNN Business. Available at 

https://www.cnn.com/2020/06/19/economy/china-xi-jinping-africa-intl-hnk/index.html [Accessed 23 July 2020]. 

https://hongkongfp.com/2020/04/23/coronavirus-international-law-offers-a-way-of-holding-china-accountable/
https://www.who.int/governance/eb/who_constitution_en.pdf#page=17
https://www.icj-cij.org/en/basis-of-jurisdiction
https://www.icj-cij.org/en/basis-of-jurisdiction
https://www.statista.com/statistics/270439/chinas-share-of-global-gross-domestic-product-gdp/
https://www.statista.com/statistics/270439/chinas-share-of-global-gross-domestic-product-gdp/
https://www.aljazeera.com/ajimpact/china-africa-top-creditor-lead-debt-relief-200413140129629.html
https://www.aljazeera.com/ajimpact/china-africa-top-creditor-lead-debt-relief-200413140129629.html
https://hbr.org/2020/02/how-much-money-does-the-world-owe-china
https://www.cnn.com/2020/06/19/economy/china-xi-jinping-africa-intl-hnk/index.html
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