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1.0. Introduction 

In the last century, the world has witnessed two world wars, one cold war, several genocides and 

unending insurgencies. Globalization, has spurred the need for nations of the world through their 

representative governments, to interact with one other in the guise to foster better relationships 

amongst themselves, maintain world peace and lead better lives for their countrymen. In the 

course of this unavoidable interaction between them, there is surely bound to be acrimony; 

acrimony that many times than not lead to loss of human lives directly13 or indirectly14.  

The international community, with the aid of numerous international conferences and 

conventions, has in its little way embedded provisions that see to the reduction of suffering 

during armed conflict. Some of these provisions concern techniques used while some concern 

personnel use and some other concern weapons used.  

According to Sun Tzu in his book ‘Art of War’ the essence of war is not to totally annihilate ones 

enemy but to incapacitate them in the most skillful way. This conclusion is exemplified in his 

evergreen quote: 

 “Generally in war the best policy is to take a state intact; to win it is inferior to this. Do not put 

a premium on killing. To capture the enemy’s army is better than to destroy it; to take intact a 

battalion, a company and a five man squad is better than to destroy them. For to win one 

hundred victories in one hundred battles is not the acme of skill but to subdue the enemy without 

fighting is the acme of skill”. 

                                                           
* Taiwo Abiodun-Oni is a Nigerian lawyer and a postgraduate student at the University of Ibadan, Nigeria 
13 War, state sponsored terrorism etc. 
14 Through stifling economic policies by power nations against less powerful nations or with nations of equal 
footing 
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It is therefore the task of this paper to shed light on one particular type of warfare weapons, its 

status and the position of international humanitarian law on its status. 

2.0. Historical Devolution of International Law on Cluster Munitions 

The first cluster bomb used operationally was the German SD-2 or Sprengbombe Dickwandig 

2 kg, commonly referred to as the Butterfly Bomb.15 It was used in World War II to attack both 

civilian and military targets. The technology was developed independently by the United States, 

Russia and Italy. The US used the 20-lb M41 fragmentation bomb wired together in clusters of 6 

or 25 with highly sensitive or proximity fuzes. From the 1970s to the 1990s cluster bombs 

became standard air-dropped munitions for many nations, in a wide variety of types. They have 

been produced by 34 countries and used in at least 23.16 Artillery shells that employ similar 

principles have existed for decades. They are typically referred to as ICM (Improved 

Conventional Munitions) shells. The US military slang terms for them are "firecracker" or 

"popcorn" shells, for the many small explosions they cause in the target area17. 

The ban on dangerous weapons is not new to the history of mankind as there has been in specific 

bans on particular weapons in the past before the ban on the use of cluster munitions18. Examples 

of these would include the following: 

a. Declaration of St. Petersburg of 1868 

The declaration of St. Petersburg was a result of Russia’s development of soft target explosive 

bullets which was considered too immense for warfare. The 1868 Declaration was for the 

                                                           
15 Rogers, James I. (2013-06-21). "Remembering the terror the Luftwaffe's butterfly bombs brought to the 
North". The Guardian. ISSN 0261-3077 accessed from https://www.worldcat.org/title/guardian/oclc/900948621 
16  Austria bans cluster munitions, International Herald Tribune, 7 Dec 2007 accessed from 
https://www.nytimes.com/ 
17 Ibid footnote 3 
18 Green .L.C.  2000. The Contemporary Law of Armed Conflict,2nd Edn. Manchester. Chapter 18 

https://en.wikipedia.org/wiki/Nazi_Germany
https://en.wikipedia.org/wiki/Butterfly_Bomb
https://en.wikipedia.org/wiki/World_War_II
https://en.wikipedia.org/wiki/Fuze
https://en.wikipedia.org/wiki/Artillery
https://en.wikipedia.org/wiki/Dual-Purpose_Improved_Conventional_Munition
https://www.theguardian.com/uk/the-northerner/2013/jun/21/butterfly-bombs-luftwaffe-cleethorpes-grimsby
https://www.theguardian.com/uk/the-northerner/2013/jun/21/butterfly-bombs-luftwaffe-cleethorpes-grimsby
https://en.wikipedia.org/wiki/International_Standard_Serial_Number
https://www.worldcat.org/issn/0261-3077
https://www.worldcat.org/title/guardian/oclc/900948621
http://www.iht.com/articles/2007/12/07/europe/cluster.php
https://www.nytimes.com/
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Prohibition of The Use of Certain Projectiles in Wartime and also the prohibition of the use of 

dum dum bullets19. 

b. Hague law of 1899 

At the behest of King CZAR Alexander II of Russia, 26 countries met at the Hague in 1899 

adopted Conventions and Declarations which underlie that part of law of armed conflict known 

as the Law of the Hague. 

The declaration was replaced in 1907 by a further declaration prohibiting the discharge of 

projectiles from balloons which diffuses asphyxiating or deleterious gases and a ban on the use 

of bullet which expand or flatten easily in the human body. The Hague Regulations of 1899 

constitute the first codification of the laws and customs of war accepted by the powers in a 

binding multilateral document20. 

c. Protocol III of the Geneva Convention, 1980 

The use of incendiary devices against civilians or against military objectives located within a 

concentration of civilians where the attack is by air delivered incendiary weapons was banned. 

d. The Oslo Process 

The impetus for the negotiation of the Convention, as with the 1997 Anti- Personnel Mine Ban 

Convention21, was concerned over the impact of these weapons on civilians. One of the 

introductory paragraphs of the Convention refers to the determination of States Parties ‘to put an 

end for all time to the suffering and casualties caused by cluster munitions at the time of their 

                                                           
19 Greem, Contemporary Law, Chapter 2, and The Centennial of the First International Peace Conference (ed.F. 
Kalshoven) 
20 Symposium on the Hague Cinvention IV and Regulations on the Laws and Customs of War on Land, 1907 as 
declaratory customary law: see 41 AJIL, 1947, pp. 172, 248-249 
21 Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines (Ottawa) 
(1997) 
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use, when they fail to function as intended or when they are abandoned.22 Norway launched the 

‘Oslo Process’ after discussions within the auspices of the Convention on Certain Conventional 

Weapons (hereinafter referred to as CCW) at the United Nations in Geneva failed to make 

progress on cluster munitions. Twenty-five States (25) had called for the negotiation of a new 

international treaty on cluster munitions at the Third CCW Review Conference in November 

2006.  

3.0. What are Cluster Munitions 

The 2008 Convention on Cluster Munitions which is the produce of the Oslo Process carefully 

defines a cluster munition and an explosive submunition. These definitions (and others) are set 

out in Article 2 of the 2008 Convention on Cluster Munitions (CCM), as follows: 

Cluster munition’ means a conventional munition that is designed 

to disperse or release explosive submunitions each weighing less 

than 20 kilograms, and which includes those explosive 

submunition 

This definition without consideration to other factors seem wide enough to cover the field on 

most of the types of weapon of warfare that exists, however, a further read would expose the fact 

that there are certain limitations envisaged by the convention.23 These exceptions are contained 

in the paragraphs to Article 2, and are reproduced as follows: 

(a) a munition or submunition designed to dispense flares, smoke, pyrotechnics or chaff; or a 

munition designed exclusively for an air defence role;241 

(b) a munition or submunition designed to produce electrical or electronic effects;25 

(c) a munition that, in order to avoid indiscriminate area effects and the risks posed by 

unexploded submunitions, has all of the following characteristics26: 

                                                           
22 Loy, Irwin (7 December 2010). "Vietnam's Cluster Bomb Shadow". GlobalPost. Tokyo. 
23 2008 Convention on Cluster Munitions (CCM) (hereinafter ‘the convention’) 
24 Article 2(a) of the 2008 Convention on Cluster Munitions 
25 Article 2(b) ibid 
26 Article 2(c) ibid 

http://thediplomat.com/2010/12/07/vietnams-cluster-bomb-shadow/?all=true
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(i) each munition contains fewer than ten explosive submunitions27; 

(ii) each explosive submunition weighs more than four kilograms; 

(iii) each explosive submunition is designed to detect and engage a single target object; 

(iv) each explosive submunition is equipped with an electronic self destruction mechanism; and 

(v) each explosive submunition is equipped with an electronic self deactivating feature. 

 

From the foregoing provision, some things become clear and these things are some of the many 

weapons, that are usually engaged in warfare, that in the normal cause of warfare be categorized 

as a cluster munition but by parameter set by the convention does not qualify as a cluster 

munition. The types of these weapons are; munitions or submitions that release smoke and fire 

cracker like objects usually deployed to cloak the position of an airplane28; the deployment of 

devices that deploy Electro Magnetic Pulse29 (EMP)30; munitions that contain 9 or less31 

submunitions32; submunitions that weight more than four kilogram,s i.e. of the 20 kilograms that 

the parent munition out to be it contribute at most four kilogram to the parent munition33; 

submunition that is equipped with a self destruct mechanism i.e. weapons that upon explosion 

automatically self-destructs so as to be unable to be traced back to source34. Also, an explosive 

submunition that is equipped with an electronic self deactivating feature cannot be categorized as 

a cluster munition. 

                                                           
27 Article 2(3) Explosive submunition’ means a conventional munition that, in order to perform its task, is dispersed 
or released by a cluster munitions and is designed to function by detonating an explosive charge prior to, on or 
after impact. 
28 As in Article 2(a) of the Convention 
29 Article 2(b) of the Convention 
30 An EMP is a rapid magnetic fluctuation which induces pulses of current in unshielded electronics. 
31 Article 2(c)(1) of the Convention 
32 Article 2(3) Explosive submunition’ means a conventional munition that, in order to perform its task, is dispersed 
or released by a cluster munition and is designed to function by detonating an explosive charge prior to, on or after 
impact. 
33 Article 2(c)(ii) of the Convention 
34 Artciel 2(c) (iii) of the Convention on Cluster Munitions 
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Furthermore, according to the latest report of Cluster Munition Monitor shows that so far 34 

states have produced or developed more than 200 different types of Cluster Munitions which can 

be divided into five different categories, based on  

a) their way of delivery35,  

b) the intended effects 

 c) the contained type of fusing system,  

d) the inclusion of target identification or guidance mechanisms and 

 e) the insertion of self-destruct or self-deactivation mechanisms36. 

3.0.1. What is a Submunition:  

A submunition on the other hand could either be explosive37 or unexploded38. A submunition is 

an individual item of explosive ordnance contained within the dispenser or ‘parent munition’. It 

is ejected, expelled, or dispersed at some point after the cluster munition is fired, launched, or 

dropped. Submunitions can also be deployed from dispensers fixed to an aircraft. Each 

submunition incorporates a high explosive charge, with many combining a fragmentation effect 

and a shaped charge; these are known as ‘dual-purpose’ submunitions. Fragmentation is intended 

to inflict injury on personnel and damage to material, while the shaped charge is designed to 

penetrate armour and  other hand surfaces. 

                                                           
35 There are four principal ways of delivering submunitions onto a target:  tube-launched (e.g. artillery shell, 
mortar, or naval gun), air-dropped container , aircraft dispenser, and  rocket/missile. 
36 Geneva International Centre for Humanitarian Demining, ‘A Guide to Marking and Fencing in Mine Action 
Programmes’ (2008) accessed  15th May, 2021 from <http://www.gichd.org/fileadmin/GICHD-resources/rec-
documents/Marking-and-Fencing-2008.pdf> 
37 ibid 
38 Article 2(5) means an explosive submunition that has been dispersed or released by, or otherwise separated 
from, a cluster munition and has failed to explode as intended 
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iii. Abandoned cluster munitions means cluster munitions or explosive submunitions that have 

not been used and that have been left behind or dumped, and that are no longer under the control 

of the party that left them behind or dumped them. They may or may not have been prepared for 

use.39 

3.1.  Rationale on the Ban of Cluster Munitions 

In order to have a clear understanding on the total subject of cluster munitions one must 

understand the rationale behind the outright ban on the use of cluster weapons by state or non 

state armed groups in armed conflict.  

One of the rationales that have been established for the ban of the use of cluster munitions is the 

wide-area effect that has with the likelihood of causing increased harm to civilian victims or 

collateral damage to civilian objects from the explosion.  Another reason for its ban is because of 

high failure rate of many submunitions40.  Cluster munitions when launched always leaves 

hundreds and in some cases thousands of small unexploded, but lethal devices (sometimes called 

‘blinds’ or ‘duds’) compared with other types of ordnance. This sometimes can be picked up by 

children who are playing in the fields even after an armed conflict or any conflict at all has 

quelled.41 

The use of Cluster bombs can also awaken cynical justification of violence42. 

                                                           
39 Article 2(6) of the Convention on Cluster Weapons 
40 According  to statistics, some manufacturers claim a submunition failure rate of 2% to 5%, whereas mine 
clearance specialists have frequently reported failure rates of 10% to 30%. 
41 Many countries like the USA are circumventing the provision for the total ban on the use of cluster weapons by 
prescribing a 1% failure rate cluster munition safe for usage by its military. The Department of Defense (DOD) 
continues to view cluster munitions as a military necessity but in 2008 instituted a policy to reduce the failure rate 
of cluster munitions to 1% or less after 2018. 
42 This point becomes justifiable by the recent bombing of Saudi Arabia’s Oil field by Houthi Rebels of Yemen. It is 
written in subsequent part of this study that Saudi Arabia use cluster weapons on Yemen in 2015. Around the 13th 
of September, 2021,Houthi Rebels claimed responsibility for the bombing of Saudi Arabia’s ARAMCO. 
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Lastly, their reduced impact energy unlike most types of ordnance, submunitions are often small 

and light enough to be picked up by children, who may not recognize them as dangerous. 

4.0. International Laws Regulating Cluster Munitions Use and its Ban 

This paper has in its early stages, given insight into the historical devolution on the ban of certain 

weapons that may or may not be similar to cluster munitions. It is therefore, pertinent that the 

modern signage of international laws that have been or are currently operational on the subject of 

cluster munitions is treated pronto. 

The main treaties that govern international humanitarian law are the Geneva Conventions and 

their Additional Protocols. When these treaties and their additional protocols were fully 

established in 1977 there was one shortfall that they had; the non adoption of weapon specific 

regulations not until 1980 when there was the adoption of a Convention which regulated the use 

of Certain Conventional Weapons (CCW). Some of the conventional international treaties 

regulating cluster munitions are extensively adumbrated below: 

a. The Convention on Cluster Munitions, 2008 

The Oslo Process sought to negotiate and conclude a treaty outside the CCW.43 The process led 

to the issuance of the Declaration of the Oslo Conference on Cluster Munitions (the ‘Oslo 

Declaration’), committing themselves to: ‘Conclude by 2008 a legally binding international 

instrument that will: (i) prohibit the use, production, transfer and stockpiling of cluster munitions 

that cause unacceptable harm to civilians, and (ii) establish a framework for cooperation and 

assistance that ensures adequate provision of care and rehabilitation to survivors and their 

                                                           
43 IMAS 11.10: Guide for the destruction of stockpiled anti-personnel mines, Second Edition, 1 January 2003 
(incorporating amendment numbers 1, 2 & 3), Section 6.11, p. 6. 
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communities, clearance of contaminated areas, risk education and destruction of stockpiles of 

prohibited cluster munitions. 

An international convention adopted in May 2008 and opened for signature in December 2008, 

which entered into force 1 August 2010. The convention prohibits the use, production, 

stockpiling, and transfer of cluster munitions. It also requires stockpile destruction, clearance, 

and victim assistance44. 

b. Status of the 2008 Convention on Cluster Munitions 

As of 1 August 2017, a total of 119 countries have signed or acceded to the Convention on 

Cluster Munitions, of which 102 are States Parties legally bound by all of the convention’s 

provisions. The convention, which entered into force on 1 August 2010, is the sole international 

instrument dedicated to ending the human suffering caused by cluster munitions. Since 

September 2016, Madagascar and Benin have ratified the convention45. 

On 5 December 2016, 141 states voted to adopt the second United Nations General Assembly 

resolution supporting the Convention on Cluster Munitions, including 32 non-signatories to the 

convention. Russia and Zimbabwe were again the only states to vote against the resolution. 

At their Sixth Meeting of States Parties to the Convention on Cluster Munitions in Geneva in 

September 2016, States Parties adopted a political declaration reaffirming their commitment to 

the convention and condemning “any use of cluster munitions by any actor, in conformity with 

Article 21.46 

                                                           
44 Article 1-21 of the Convention on Cluster Weapons 
45 IMAS 04.10: Glossary of mine action terms, definitions and abbreviations, Second Edition, 1 January 2003 
(incorporating amendment numbers 1, 2 & 3) 
46 Article 21 of the Convention on Cluster Munitions 
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4.1.  Overview of the Relevant Provisions of the Convention 

 

A. State Party Obligations 

Article 1(1) 

 Each State Party undertakes never under any circumstances to: (a) Use cluster munitions; (b) 

Develop, produce, otherwise acquire, stockpile, retain or transfer to anyone, directly or 

indirectly, cluster munitions; (c) Assist, encourage or induce anyone to engage in any activity 

prohibited to a State Party under this Convention. 

 

From the provisions of this Article, state parties that have ratified or acceded to this law have 

certain obligations to fulfill and these obligations include never developing, producing, 

stockpiling, retaining or transferring to anyone the use of cluster munitions.47 

One of the standout provisions of this Article is paragraph (c) and its paradoxical alliance with 

Article 21. Paragraph (c) of Article 1 of the convention obliges States Parties “never under any 

circumstances to assist, encourage or induce anyone to engage in any activity prohibited to a 

State Party under this Convention yet Article 2148 clearly spells out that state parties can perform 

joint military operations with countries that are not state parties even if such a party uses cluster 

munitions49. 

B. Stockpile Destruction. 

According to the provisions of Article 3(1)50 each State Party shall, in accordance with national 

regulations, separate all cluster munitions under its jurisdiction and control from munitions 

retained for operational use and mark them for the purpose of destruction. This destruction must 

                                                           
47 Article 1(a-d) of the Convention on Cluster Munitions of 2008 
48 on “Relations with States not Party to this Convention” 
49 This point will be disucussed under other  befitting subheads in the course of this paper 
50 Of the Convention on Cluster Munitions 2008 
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take place not later than 8 years after the ratification of the convention by any state party and that 

this destruction must conform with international best practices on the environment and health51  

In extreme cases, parties that are unable to carry out the destruction within the 8 years time frame 

may apply for an extension which will be normally for a period of up to four years52. 

It is quite the revelation that, no State Party completed the destruction of its cluster munitions 

stocks in the second half of 2016 or first half of 201753. France completed its stockpile 

destruction in June 2016. 

4.2. Challenges facing Stockpile Destruction 

i. Complexity: Cluster munitions warheads are generally more complex than those of other 

conventional weapons. In addition to the payload of explosive submunitions, they usually 

incorporate a number of components within the fuzing and dispersal systems.  

ii. Archaic & Fragile Nature: Most countries acquired their cluster munitions decades ago 

and many continue to have inadequate record of their stocks. Cluster Munitions found 

within any one country can come from a variety of sources and often, there are no 

technical manuals to explain the unique ammunition system’s characteristics and in some 

cases no information on ammunition.  

iii. Identification Problem: Problems with identifying ammunition, and then establishing 

whether they are permitted or banned under the CCM, led to the development of the 

Cluster Munitions Identification Tool (CMID). This web-based database system is 

                                                           
51 Article 3(2) of the Convention on Cluster Munitions 2008 
52 Artcile 3(3) of the Convention on Cluster Munitions 2008 
53 Accessed on the 20th of May, 2021,  cmid.gichd.org, the CMID allows for easy identification of cluster munitions 
and, upon identification, of whether or not they fall within the categories banned under the CCM. The situation is 
further complicated by the fact that many cluster munition stockpiles have not been properly maintained. 
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available free of charge and offers a simple and intuitive guide to the recognition of 

cluster munitions.54  

iv. Transportation to Site of Destruction: Transporting cluster munitions to disposal sites 

are also problematic. A variety of safety concerns must be addressed, particularly if the 

ammunition has to be moved through populated areas. For large quantities, this will 

involve a substantial logistic effort and therefore considerable expense. Permissions, legal 

issues and other administration necessary for international shipment may make 

transportation over land all but impossible. This is why the earlier that the ammunition is 

destroyed, the cheaper and safer it is. 

C. Relations with States Not Party to the Convention 

The manner state parties should deal and relate with other parties is provided for in Article 21 of 

the convention55 which for the purpose of reiteration is cited as follows: 

1. Each State Party shall encourage States not party to this Convention to ratify, accept, approve 

or accede to this Convention, with the goal of attracting the adherence of all States to this 

Convention.56 

2. Each State Party shall notify the governments of all States not party to this Convention, 

referred to in paragraph 3 of this Article, of its obligations under this Convention, shall promote 

the norms it establishes and shall make its best efforts to discourage States not party to this 

Convention from using cluster munitions.57 

                                                           
54 Accessible at cmid.gichd.org, the CMID allows for easy identification of cluster munitions and, upon 
identification, of whether or not they fall within the categories banned under the CCM. The situation is further 
complicated by the fact that many cluster munition stockpiles have not been properly maintained. 
55 Convention on Cluster Munitions, 2008 
56 Article 21 of the Convention on Cluster Munitions, 2008 
57 Article 21 ibid 
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3. Notwithstanding the provisions of Article 1 of this Convention and in accordance with 

international law, States Parties, their military personnel or nationals, may engage in military 

cooperation and operations with States not party to this Convention that might engage in 

activities prohibited to a State Party.58 

A joint read of Articles’ 159 & 21 above points to the fact that the convention requires States 

Parties to discourage the use of cluster munitions and, by implication, allow them to encourage 

it. Furthermore, to interpret Article 21 as qualifying Article 1 would run counter to the object and 

purpose of the convention, which is to eliminate cluster munitions and the harm they cause to 

civilians. The Cluster Munitions Convention position is therefore, that, States Parties must not 

intentionally or deliberately assist, induce, or encourage any activity prohibited under the 

Convention on Cluster Munitions, even when engaging in joint operations with states not party. 

Worthy of note is the fact that at least 37 States Parties and signatories have agreed that the 

convention’s Article 21 provision on interoperability should not be read as allowing states to 

avoid their specific obligation under Article 1 to prohibit assistance with prohibited acts.60 

Another controversy that Article 21 raises is the express exclusion of the application of 

international customs and norms. Under normal circumstance in so far as a state is party to the 

                                                           
58 Article 21 ibid. 
59 Which as treated above covers the field  on state parties obligations which amongst other things is the obligation 
not to assist the production, transfer, making and use of cluster munitions. 
60 At least 37 States Parties and signatories have previously stated their agreement with this view: Austria, 
Belgium, BiH, Bulgaria, Burundi, Cameroon, Chile, Colombia, Costa Rica, Croatia, Czech Republic, DRC, Ecuador, 
Germany, Ghana, Guatemala, Holy See, Hungary, Iceland, Ireland, Lao PDR, Lebanon, Madagascar, Malawi, Mali, 
Mauritius, Mexico, Montenegro, New Zealand, Nicaragua, Norway, Portugal, Senegal, Slovenia, Sweden, 
Switzerland, and Togo. See, CMC, Cluster Munition Monitor 2012 (Geneva: ICBL-CMC, May 2012), pp. 34–35; CMC, 
Cluster Munition Monitor 2011 (Ottawa: Mines Action Canada, October 2011), pp. 25–27;ICBL, Cluster Munition  
Monitor 2010 (Ottawa: Mines Action Canada, October 2010), pp. 20–21; and HRW and Landmine Action, Banning 
Cluster Munitions: Government Policy and Practice (Ottawa: Mines Action Canada, May 2009), pp. 25–26. See also, 
HRW and Harvard Law School’s International Human Rights Clinic, “Staying Strong,” pp. 19–23 
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Geneva Conventions and/or its Additional protocols then the state becomes bound by the usages 

of international customs that governs armed conflict. However, the provisions here have 

expressly made this impossible61. 

c. The Dubrovnik Action Plan 

The Dubrovnik Action Plan was adopted by States Parties at the Convention on Cluster 

Munitions First Review Conference in Dubrovnik, Croatia, in September 2015.62 The effective 

implementation of the provisions of the convention was reviewed in the Second Review 

Conference in 2020. Section III (Actions 3.1–3.8) is related to clearance and risk reduction 

education.63 

d. The Protocol on Explosive Remnants of War (hereinafter ERW) 

In December 2001, the Second Review Conference of the 1980 Convention on Certain Weapons 

sought to address growing international concern about the threat to civilians from cluster 

munitions and other ERW. It agreed on a mandate for an open-ended Group of Governmental 

Experts to discuss ways to address the issue of ERW, including technical improvements and 

other measures for relevant types of munitions, including sub munitions, which could reduce the 

risk of such munitions becoming ERW. The Group was also tasked with examining the adequacy 

of existing international humanitarian law in minimizing post-conflict risks of ERW, both to 

civilians and to the military.64  

                                                           
61 Artcle 21(3) of the Convention of Cluster Munitions, 2008 
62 The Dubrovnik Planhttps://www.clusterconvention.org/the-convention/dubrovnik-action-plan/ accessed on the 
11th of May, 2021 
63 Second Review Conference of the Convention on Cluster Munitions https://www.clusterconvention.org/2rc/ 
accessed on the 11th of May, 2021 
64 IMAS 04.10: Glossary of mine action terms, definitions and abbreviations, Second Edition, 1 January 2003 
(incorporating amendment numbers 1, 2 & 3) 

https://www.clusterconvention.org/the-convention/dubrovnik-action-plan/
https://www.clusterconvention.org/2rc/
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As a result, Protocol V on ERW was adopted in November 2003 after a year of formal 

negotiations and entered into force on 12 November 2006 following adherence to it by 20 States 

Parties to the CCW. As of 31 December 2015, a total of 87 States had consented to be bound by 

the Protocol. In accordance with Article 10, paragraph 1 of the Protocol65, 22 States Parties to the 

Protocol asked the UN Secretary-General in November 2006 to convene a first Conference of 

States Parties to the Protocol to discuss its operation. The First Protocol V Conference was held 

on 5 November 2007. It decided to establish a mechanism for cooperation and assistance, 

consisting of annual informal meetings of experts reporting to the Conferences of States Parties 

to the Convention on Cluster Weapons.66 

This Protocol is an annex to the Convention on Prohibitions or Restrictions on the Use of Certain 

Conventional Weapons which may be deemed to be excessively injurious or to have 

Indiscriminate Effects, and its entry into force on 12 November 2006, and wishing to enhance 

the protection of civilians from the effects of cluster munitions remnants in post conflict 

environments.67 

Article 2 of Protocol V on ERW to the Convention on Prohibitions or Restrictions on the Use of 

Certain Conventional Weapons which may be deemed to be excessively injurious or to have 

Indiscriminate Effects68 defines ERW as Unexploded Ordnance (UXO) and Abandoned 

Explosive Ordnance (AXO). Mines, which are munitions designed to be placed under, on or near 

the ground or other surface area and to be exploded by the presence, proximity or contact of a 

                                                           
65 The Protocol here simply referes to the ERW Plan which is an annex for the CCW 
66 IMAS 04.10: Glossary of mine action terms, definitions and abbreviations, Second Edition, 1 January 2003 
(incorporating amendment numbers 1, 2 & 3), 3.244. 
67 https://www.hrw.org/legacy/backgrounder/arms/clusters0704/1.htm accessed on the 11th of May, 2021 
68 2006  

https://www.hrw.org/legacy/backgrounder/arms/clusters0704/1.htm
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person (antipersonnel mine) or a vehicle (anti-vehicle mine),69 are clearly not included by this 

definition. These weapons are covered in particular by the APMBT and Convention on Certain 

Waeapon (Amended) Protocol II,70 but are not focused on in this paper, although parallels can be 

drawn concerning certain issues.  

In discussing unexploded ordnance and abandoned explosive ordnance the protocol means 

explosive ordnance (conventional munitions containing explosives, with the exception of mines, 

booby traps and other devices) that has not been used during an armed conflict but has been left 

behind or dumped by a party to an armed conflict, and which is no longer under control of the 

party that left it behind or dumped it and may or may not have been primed, fused, armed or 

otherwise prepared for use (AXOs) and explosive ordnance that has been primed, fused, armed, 

or otherwise prepared for use and used in an armed conflict and which may have been fired, 

dropped, launched or projected and should have exploded but failed to do so (UXOs).71 

4.3. Implications of International Humanitarian Law Principles on the use of Cluster 

Weapons 

As it relates to the principle of distinction, the impact of sub munitions during and after a cluster 

strike can be devastating to persons living within a given territory because of its inability to 

distinguish between belligerents and civilians.72 Therefore, the use of cluster weapons runs foul 

                                                           
69 Art 2 UN Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines 
and on their Destruction (adopted 18 September 1997, entered into force 1 March 1999) UNTS, vol. 2056, I-35597.   
70 https://www.un.org/disarmament/ccw-amended-protocol-ii/ accessed on the 10th of May, 2021 
71 Art. 2 Protocol on Explosive Remnants of War to the Convention on Prohibitions or Restrictions on the Use of 
Certain Conventional Weapons which may be deemed to be Excessively Injurious or to have Indiscriminate Effects 
(Protocol V) (adopted 28 November 2003, entered into force 12 November 2006) UNTS, vol. 2399, A-22495.  
72 . In some countries and regions, submunitions are a major cause of deaths and injuries to civilians. Indeed, in a 
global study in November 2006, Handicap International concluded that 98% of recorded cluster munition 
casualties were civilians. 
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of the principle of distinction.73 Relating this to the principle of humanity; difficulties in 

accurately targeting submunitions and their widespread effects mean that civilians may fall 

victim to the weapons during an attack despite stringent efforts to target only military objectives. 

Even a low failure rate can result in a large number of unexploded submunitions because of the 

often high quantities delivered. That impact is felt directly and indirectly74. Cluster munitions 

can hinder relief efforts and impede work to rehabilitate communities, unexploded submunitions 

can affect areas that are already subject to the highest levels of poverty, cluster munitions can 

seriously affect livelihoods by blocking water supplies, disrupting work to restore power lines 

and preventing excavation of rubble and reconstruction efforts, and unexploded cluster munitions 

can prevent or endanger the harvest of crops.75 

Also, applying the principle of proportionality, it would be understood that attacks which may be 

expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects or 

a combination thereof which would be excessive in relation to the military advantage 

anticipated76. The use of Cluster Munitions runs afoul of this principle has it has the propensity 

of putting more civilian lives in danger, mostly because of its high rate of explosive remnants. 

                                                           
73 The principle of Dinstinction is elucidated in  Article 48 of Additional Protocol !, 1977. Material in this section is 
drawn from the Cluster Munition Coalition website, Timeline of Cluster Munition Use, 
http://www.stopclustermunitions.org/en-gb/cluster-bombs/use-ofcluster-bombs/a-timeline-of-cluster-bomb-
use.aspx accessed on the 11th of May 2021 
74 Explosive Remnants of War: Cluster Bombs and Landmines in Kosovo’, ICRC, Revised Edition, Geneva, June 2001. 
75 See, ‘Foreseeable Harm: The use and impact of cluster munitions in Lebanon’, 2006, Landmine Action, London, 
September 2006, p5. 
76 Article 51(4)(b) Additional Protocol 1 to the Geneva Convention, 1949 

http://www.stopclustermunitions.org/en-gb/cluster-bombs/use-ofcluster-bombs/a-timeline-of-cluster-bomb-use.aspx
http://www.stopclustermunitions.org/en-gb/cluster-bombs/use-ofcluster-bombs/a-timeline-of-cluster-bomb-use.aspx
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4.4. Scenarios on the Use of Cluster Munitions 

a. Vietnam War 

During the Vietnam War, the United States used cluster bombs in air strikes against targets in 

Vietnam, Laos, and Cambodia.77 According to The Guardian, of the 260 million cluster 

bomblets that rained down on Laos between 1964 and 1973, particularly on Xieng Khouang 

province, 80 million failed to explode.78The Global Post reports that as of 2009 about 7,000 

people have been injured or killed by explosives left from the Vietnam War era in the 

Vietnamese Quang Tri Province alone.79 

b. Western Sahara war, 1975 – 1991 

During the 16 years long conflict on the territory of Western Sahara the Royal Moroccan 

Army (RMA) dropped cluster bombs. The RMA used both artillery-fired and air-dropped cluster 

munitions.80 BLU-63, M42 and MK118 submunitions were used at multiple locations in Bir 

Lahlou, Tifarity, Mehaires, Mijek and Awganit. More than 300 cluster strike areas have been 

recorded in the MINURSO Mine Action Coordination Center database.81 

c. Soviet–Afghan War, 1979 – 1989 

During the Soviet-Afghan War, Russia dealt harshly with Mujahideen rebels and those who 

supported them, to include, leveling entire villages to deny safe havens to their enemy and 

employing cluster bombs, some made to look like children toys. As reported by Human Rights 

Watch, Afghanistan; The Forgotten War: Human Rights Abuses and Violations of the Laws of 

                                                           
77 Loy, Irwin (7 December 2010). "Vietnam's Cluster Bomb Shadow". GlobalPost. Tokyo. 
78 MacKinnon, Ian (3 December 2008). "Forty years on, Laos reaps bitter harvest of the secret war". The Guardian. 
London. 
79 Eaton, Daysha (6 June 2010). "In Vietnam, cluster bombs still plague countryside". GlobalPost. Boston, MA.  
80 Daadaoui, M. (2008). The Western Sahara conflict: towards a constructivist approach to self-determination. The 
Journal of North African Studies, 13(2), pp.143–156. 
81 ibid 
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War Since the Soviet Withdrawal, 1 February 1991, Falklands War Sea Harriers of the Royal 

Navy dropped BL755 cluster bombs on Argentinean positions during the Falklands War of 

1982.82 

d. Nagorno Karabakh War, 1992 – 1994, 2016 

Hundreds of cluster bombs were used by Azerbaijan in Nagorno Karabakh in 1992–94 in the 

course of the Nagorno-Karabakh War. As of 2010, 93 km2 remain off-limits due to 

contamination with unexploded cluster ordnance. HALO Trust has made major contributions to 

the cleanup effort.83 The charity reported the use of cluster bombs by Azerbaijan during renewed 

hostilities in April 2016.84 

e. Yugoslavia, 1999 

Used by the US, the UK and Netherlands. About 2,000 cluster bombs containing 380,000 sub-

munitions were dropped on Yugoslavia during the Operation Allied Force, in 1999, of which 

the Royal Air Force dropped 531 RBL755 cluster bombs.85 

f. Afghanistan, 2001 – 2002 

United States and other NATO countries used large numbers of cluster munitions during the 

initial stage of the operation. 1,228 cluster bombs containing 248,056 bomblets were used by 

the Coalition.86 

                                                           
82 Hughes, G. (2008). The Soviet–Afghan War, 1978–1989: An Overview1. Defence Studies, 8(3), pp.326–350. 
83 "The HALO Trust – A charity specialising in the removal of the debris of war :: British Embassy, Yerevan, holds 
event for HALO". Archived from the original on 2012-12-26. Accessed 21st of May, 2021 from 
https://www.halotrust.org/minefreenk/media-centre/news/halo-begins-emergency-clearance-in-karabakh/ 
84  "HALO begins emergency clearance in Nagorno Karabakh". Mine Free NK. Accessed 21st of May, 2021 from 
https://www.halotrust.org/minefreenk/media-centre/news/halo-begins-emergency-clearance-in-karabakh/ 
85  Brady, Brian (2007-09-16). "Nato comes clean on cluster bombs". The Independent. London. 
86 Martin, Scott. "Obama moves to legalize cluster munitions". Accessed 21st of May, 2021. 
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g. Iraq 

A US Navy F/A-18C Hornetlaunches from USS Nimitz to a mission in Southern Iraq. Among 

other weapons, the plane carries CBU-100 "Rockeye" cluster bombs. Used by the United States 

and the United Kingdom. In 1991, the United States, France, and the United Kingdom dropped 

61,000 cluster bombs, containing 20 million submunitions, on Iraq, according to the HRW.87 

Also, in 2003–2006, the United States and allies attacked Iraq with 13,000 cluster munitions, 

containing two million submunitions during Operation Iraqi Freedom, according to 

the HRW.88 At multiple times, coalition forces used cluster munitions in residential areas, and 

the country remains among the most contaminated to this day, bomblets posing a threat to both 

US military personnel in the area, and local civilians.89 

h. Lebanon, 1978, 1982 and 2006 

Extensively used by Israel during the 1978 Israeli invasion of Lebanon, the 1982–2000 

occupation of Lebanon and also by Hezbollah in the 2006 Lebanon War. 

During the Israeli-Lebanese conflict in 1982, Israel used cluster munitions, many of them 

American-made, on targets in southern Lebanon. Israel also used cluster bombs in the 2006 

Lebanon War. 

Two types of cluster munitions were transferred to Israel from the U.S. The first was the CBU-58 

which uses the BLU-63 bomblet. This cluster bomb is no longer in production. The second was 

                                                           
87 "Iraq: Cluster Treaty Approval Should Inspire Neighbors to Join" Accessed 21st of May, 2021 from 
https://www.hrw.org/news/2009/12/09/iraq-cluster-treaty-approval-should-inspire-neighbors-join 
88 "Estados Unidos – Cientos de muertes de civiles en Irak pudieron prevenirse. Accessed 21st of May, 2021 from 
https://www.hrw.org/es/news/2003/12/11/estados-unidos-cientos-de-muertes-de-civiles-en-irak-pudieron-
prevenirse 
89  Wiseman, Paul (16 December 2003). "Cluster bombs kill in Iraq, even after shooting ends". USA Today. Accessed 
21st of May, 2021 from http://usatoday30.usatoday.com/news/world/iraq/2003-12-10-cluster-bomb-cover_x.htm  
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the MK-20 Rockeye, produced by Honeywell Incorporated in Minneapolis. The CBU-58 was 

used by Israel in Lebanon in both 1978 and 1982.90The Israeli Defense company Israel Military 

Industries also manufactures the more up-to-date M-85 cluster bomb. 

i. Libya, 2011  

It was reported in April 2011 that Colonel Gaddafi's forces had used cluster bombs in the conflict 

between government forces and rebel forces trying to overthrow Gaddafi's government, during 

the battle of Misrata.91 These reports were denied by the government, and the Secretary of State 

of the USA, Hillary Clinton said she was "not aware" of the specific use of cluster or other 

indiscriminate weapons in Misurata even though a New York Times investigation refuted those 

claims. 92 

j. Yemen, 2015 

British-supplied93 and U.S.-supplied cluster bombs94 have been used by Saudi Arabian-led 

military coalition against Houthi militias in Yemen95, according to Human Rights Watch 

                                                           
90  MCC | Cluster Bombs, at the Wayback Machine  Accessed 21st of May, 2021 from 
https://mcc.org/clusterbombs/news/lebanon/thenandnow.html 
91 Taylor, Jerome These indiscriminate killers leave their deadly legacy from Libya to Lebanon The Independent, 
Accessed 21st of May, 2021 from https://www.independent.co.uk/news/world/africa/these-indiscriminate-killers-
leave-their-deadly-legacy-from-libya-to-lebanon-2338175.html 
92 Chivers, C.J. "Down the Rabbit Hole: Qaddafi's Cluster Munitions and the Age of Internet Claims". The New York 
Times. Accessed 21st of May, 2021 from  https://atwar.blogs.nytimes.com/2011/06/23/following-up-part-iii-down-
the-rabbit-hole-qaddafis-cluster-munitions-and-the-age-of-internet-claims 
93 "Saudi Arabia admits it used UK-made cluster bombs in Yemen". The Guardian Accessed 21st of May, 2021 from 
https://www.theguardian.com/world/2016/dec/19/saudi-arabia-admits-use-uk-made-cluster-bombs-yemen 
94 Yemen: Saudi Arabia used cluster bombs, rights groups says". BBC News accessed from  Accessed 21st of May, 
2021 from https://www.bbc.com/news/world-middle-east-32572408 
95 See footnote 26 above.  
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and Amnesty International.96 Saudi Arabia is not signatory to the Convention on Cluster 

Munitions.97 

4.5. The Nigerian Scenario 

The Federal Republic of Nigeria is a signatory of CCW98. The Federal Republic of Nigeria 

signed the Convention on Cluster Munitions on 12 June 2009, but it has taken not taken steps to 

ratify it, besides conduct stakeholder consultations.99 Nigerian officials have committed to ratify 

the convention as soon as possible, but the process had not advanced to the National Assembly 

as of June 2018.100 

Nigeria participated in the Oslo Process that created the Convention on Cluster Munitions and 

joined in the consensus adoption of the convention text in Dublin in May 2008. It attended the 

Signing Conference in Oslo in December 2008 as an observer only and said it would sign after 

completing internal processes.101 Nigeria subsequently signed the convention at the UN in New 

York in June 2009. 

                                                           
96 "Saudis 'used cluster bombs' in Yemen". 3 May 2015. Accessed 21st of May, 2021 from 
https://www.bbc.com/news/world-middle-east-32572408 
97 "Cluster Munition Coalition – Take Action – CMC". Accessed 21st of May, 2021 from 
www.stopclustermunitions.org.  
98 Convention on Cluster Munitions , 2008 
99  Statement of Nigeria, Convention on Cluster Munitions Third Meeting of States Parties, Oslo, Norway, 11 
September 2012; and email from Mimidoo Achakpa, Network Coordinator, IANSA Women’s Network-Nigeria, 20 
June 2012. 
100 Previously, in May 2016, government officials confirmed Nigeria’s intent to complete its ratification of the 
convention, but said the process had been slow due to a lack of prioritization. ICBL-CMC meeting with Tony 
Alonwu, Minister Counsellor, Permanent Mission of Nigeria to the UN in Geneva, in Addis Ababa, 5 May 2016. See 
also, statement of Nigeria, Convention on Cluster Munitions Fourth Meeting of States Parties, Lusaka, Zambia, 
September 2013; statement of Nigeria, Convention on Cluster Munitions Intersessional Meetings, Geneva, 18 April 
2012; and statement of Nigeria, Convention on Cluster Munitions First Meeting of States Parties, Vientiane, 10 
November 2010. Notes by the CMC. 
101 For details on Nigeria’s policy and practice regarding cluster munitions through early 2009, see Human Rights 
Watch and Landmine Action, Banning Cluster Munitions: Government Policy and Practice (Ottawa: Mines Action 
Canada, May 2009), pp. 223–224. 
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In its capacity as a non-permanent member of the UN Security Council (UNSC), Nigeria voted 

in favor of a May 2014 resolution expressing concern at the use of cluster munitions in South 

Sudan.102 Nigeria also voted in favor of a June 2015 UNSC resolution on Sudan that expressed 

concern at evidence of cluster munition use in Darfur.103 

Nigeria has participated in most of the convention’s meetings as well as regional workshops, 

most recently in Kampala, Uganda in May 2017.104 Nigeria voted in favor of a key UN General 

Assembly (UNGA) resolution promoting implementation and universalization of the convention 

in December 2017.105 Nigeria is a State Party to the Mine Ban Treaty. It is a signatory to the 

Convention on Conventional Weapons, but has not yet ratified it. 

4.5.1. Use, Production, and Transfer 

Nigeria is not known to have produced or exported cluster munitions, but imported them in the 

past. Sierra Leone has alleged that Nigerian peacekeepers participating in an Economic 

Community of West African States (ECOWAS) monitoring mission used cluster munitions in 

Sierra Leone in 1997, but the mission’s Force Commander General Victor Malu denied the 

allegation at the time.106 In May 2012, Sierra Leone reiterated the allegations of use.107 Nigeria 

again denied the use in September 2012, calling the finding “wrong and incorrect.”108 

                                                           
102 UN Security Council, “Security Council, Adopting Resolution 2155 (2014), Extends Mandate of Mission In South 
Sudan, Bolstering Its Strength to Quell Surging Violence, SC11414,” 27 May 2014. 
103  UNSC Resolution 2228, 29 June 2015. 
104 Nigeria has participated in all of the convention’s Meetings of States Parties except in 2014 and 2017. It 
attended the First Review Conference in 2015 and intersessional meetings in 2011–2012 and 2014. 
105 “Implementation of the Convention on Cluster Munitions,” UNGA Resolution 72/54, 4 December 2017. It voted 
in favor of previous UN resolutions supporting the convention in 2015 and 2016. 
106 According to sources close to the Sierra Leonean military, in 1997 Nigerian forces operating as ECOMOG 
peacekeepers dropped two cluster bombs on Lokosama, near Port Loko. See, IRIN-WA Weekly Roundup, IRIN, 10 
March 1997. Additionally, Nigerian ECOMOG peacekeepers were reported to have used French-produced BLG-66 
Belouga cluster bombs in an attack on the eastern town of Kenema. See also, “10 Killed in Nigerian raid in eastern 
Sierra Leone,” Agence France-Presse (AFP), 11 December 1997. 
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4.5.2. Stockpiling 

The status and composition of Nigeria’s stockpiled cluster munitions is not known, but in April 

2012, a government official said Nigeria stockpiles United Kingdom (UK)-made BL755 cluster 

bombs.109 In September 2012, Nigeria requested technical assistance and support from States 

Parties to destroy the BL755 cluster bombs.110 During the First Review Conference of the 

convention in 2015, Nigeria again requested “cooperation and assistance” to fulfill its stockpile 

destruction obligations.111 

In 2015, Nigeria’s armed forces (Defence Headquarters) issued a public warning on the threat 

posed by IEDs made by Boko Haram from submunitions removed from cluster munitions.112 The 

Ministry of Defence did not name the type of cluster munitions depicted in photographs of the 

weapons that it said Nigerian Army engineers in Adamawa state recovered from arms caches 

found in areas contested by Boko Haram. The submunitions were the types used in French-made 

BLG-66 cluster munitions, the same type Nigeria is alleged to have used in Sierra Leone in 1997. 

Agence France-Press speculated that Boko Haram could have taken the cluster munitions from 

Nigerian ammunition stocks or received them from smugglers who obtained them from Libyan 

                                                                                                                                                                                           
107  Statement of Sierra Leone, Accra Regional Conference on the Universalization of the Convention on Cluster 
Munitions, 28 May 2012. 
108  Statement of Nigeria, Convention on Cluster Munitions Third Meeting of States Parties, Oslo, 11 September 
2012. 
109  Statement of Nigeria, Convention on Cluster Munitions Intersessional Meetings, Geneva, 18 April 2012. Jane’s 
Information Group has reported that the Nigerian Air Force possesses BL755 cluster bombs. Robert Hewson, 
ed., Jane’s Air-Launched Weapons, Issue 44 (Surrey, UK: Jane’s Information Group Limited, 2004), p. 843. 
110  Statement of Nigeria, Convention on Cluster Munitions Third Meeting of States Parties, Oslo, 11 September 
2012. 
111 See, for example, Croatia Progress Report, Convention on Cluster Munitions First Review Conference, 
Dubrovnik, Croatia, 6 October 2015. 
112 “Boko Haram has cluster bombs: Nigeria’s DHQ,” The News Nigeria, 8 October 2015. 

http://www.clusterconvention.org/files/2012/06/Session-II_Statement_Sierra-Leone.pdf
http://www.clusterconvention.org/files/2012/09/GEV-Nigeria.pdf
http://www.clusterconvention.org/files/2012/04/Nigeria_StockpileDestruction.pdf
http://www.clusterconvention.org/files/2012/09/GEV-Nigeria.pdf
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G15/229/16/PDF/G1522916.pdf?OpenElement
http://thenewsnigeria.com.ng/2015/10/boko-haram-has-cluster-bombs-nigerias-dhq/
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arms depots.113 Nigeria has not indicated if it will retain cluster munitions for research or training 

purposes. 

Conclusion 

The Aphorism “all is fair in love and war” has been demystified. The cynicism behind such a 

postulation has been debunked and the international sphere now sees the need for mankind to 

live with the ambience humanity. The ban on the use of cluster munitions by nation states is one 

of the many pointers to this fact. 

This paper holds the view that; if international humanitarian law keeps developing at the pace it 

currently does, with nations also showing corresponding interests in ratifying these laws, then 

humans will no longer live in fear of the avoidable. 

The study further recommends that the Convention on Cluster Munitions be amended by way of 

an additional protocol to see to incoperating punitive measures for Nation States that fail to 

destroy their stockpile or any that continues to make use of cluster munitions. 
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